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WORKERS’ COMPENSATION LEGISLATION AMENDMENT BILL 2005 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON JON FORD (Mining and Pastoral - Minister for Fisheries) [5.13 pm]:  I thank members for their 
contributions and the questions they have asked on this bill.  Many questions have been asked and much will be 
clarified during the committee stage, but I would like to touch on just a couple of issues.  The bill’s provisions 
for working directors in contrived arrangements are no different from the recognition that the Australian 
Taxation Office gave to employees in some resource sectors who were encouraged to become working directors 
by some companies.  A number of years later they made claims for entitlements to which they thought they were 
entitled under the act.  The ATO ruled that they were not able to make those claims and asked for moneys to be 
repaid.  The arrangement was then defined as a contrived arrangement.  The ATO approached the question on 
the basis of a sole provider or a maximum limit of 70 or 80 per cent of an income being derived from one 
employment.   

Hon Ray Halligan:  It is difficult, because sometimes they are different, particularly in the first one or two 
years.   

Hon JON FORD:  The member is absolutely right.  In those areas in which the government believes there may 
be a contrived arrangement, people who incorporate themselves exclude themselves from workers’ 
compensation cover.  Directors of unlisted companies are currently not covered and will not be covered by this 
legislation because this legislation does not seek to make those changes.  None of the stakeholders consulted 
deemed it a contentious issue.  When we looked at the history of claims and disputes on these matters, we could 
find no reference to that issue.  Private proprietary company directors will have the option under this bill to be 
covered.  This applies whether the private company is a subsidiary of a public company or stands alone.  
“Working director” is defined in the explanatory memorandum as follows - 

13. Court decisions beginning with Alana Holdings Pty Ltd -v- Findlay, Debra Sue (Cm-87/99) 
made it a requirement for directors to meet the definition of “worker” under the Principal Act 
by proving the existence of a contract of employment between the company and director.  In 
the absence of a contract, an injured director is not entitled to compensation, notwithstanding 
that a policy of insurance is effective for the director. 

14. Many sole directors engaged in the daily activities of a company are essentially both employer 
and employee, which creates legal complications in demonstrating that a genuine contract of 
employment exists. 

That is a better definition.  It addresses the definition of whether there is a contract of employment and the 
question of whether the relationship of an incorporated body with an employer is that of a sole provider.  Is the 
primary business directed solely to that person or that entity? 

In regard to management definitions, Hon Ray Halligan made some points on who is and who is not a manager.  
The government has taken the normally accepted definition of manager or worker.  For example, a human 
resources manager of a major company who is able to hire and fire might define himself as being a manager of 
the company’s business but he would not define himself as the manager of the company.   

Those were some of the main points, but I believe those questions could be covered much more adequately in the 
Committee of the Whole.  I commend the bill to the house.   

Question put and passed. 

Bill read a second time. 

Committee 
The Chairman of Committees (Hon George Cash) in the chair; Hon Jon Ford (Minister for Fisheries) in charge 
of the bill.  

Clauses 1 to 8 put and passed. 

Clause 9:  Section 10A replaced and transitional provision - 
Hon RAY HALLIGAN:  The proposed section deals with working directors.  Proposed section 10A(1) states - 

In this section - 

“company” means a company as defined in section 5(1) other than a public company as that term is 
defined in the Corporations Act 2001 of the Commonwealth; 
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I do not have that commonwealth act with me at the moment.  During my contribution to the second reading 
debate, I made mention of public companies and the fact that some are listed and some are unlisted.  I asked the 
minister whether he was able to tell me whether the term used here - “public company” - incorporates both 
situations. 

Hon JON FORD:  No.  This legislation does not deal with public companies; it deals with private companies. 

Hon RAY HALLIGAN:  I understand that but it is in the government’s bill.  The minister is saying that 
“company” means a company as defined in section 5(1) other than a public company.  What does “public 
company” mean in this bill?  I know that the government is dealing with private companies, but does “public 
company” mean listed and unlisted public companies? 

Hon JON FORD:  “Public company” is defined under the Corporations Act 2001.  It can be a listed or an 
unlisted company.  They are excluded. 
Hon RAY HALLIGAN:  I thank the minister for that.  That means that unlisted companies that are family 
companies will be excluded.  This is what I said in my response.  The government is trying to look after small to 
medium-sized companies but it has not taken into consideration whether they are public or private.  The 
government has referred only to small to medium-sized companies based on the assumption that all such 
companies must be private.  That is not necessarily the case.  The government has said that a public company, as 
defined under proposed section 10A(1), includes both listed and unlisted companies.  That means that we are 
excluding some small companies.  I understand that that was not the intent of the legislation. 

Hon JON FORD:  I understand what the member is saying.  The government’s intent is to persist and target 
small to medium-sized private companies, not public companies.  Those companies are not covered by the 
current legislation.  As I said before, this was not raised as a significant issue by the stakeholders that were 
consulted. 

Hon RAY HALLIGAN:  It will be interesting to know who were those stakeholders.  Obviously, they did not 
include anyone who was concerned about unlisted public companies.  Such companies are unlisted because they 
do not have a large number of shareholders.  Admittedly, some of the companies may just be getting off the 
ground and they remain unlisted and small in operation for some considerable time.  The minister has explained 
what the government is trying to do.  I am suggesting to him that the government has left out one of those areas 
that it wished to include under this legislation. 

Hon JON FORD:  I will refer first to the consultation process.  The key stakeholders that the government 
consulted included UnionsWA, the Insurance Council of Australia Ltd, the Chamber of Commerce and Industry 
of Western Australia, the Law Society of WA, the National Insurance Brokers Association and the Real Estate 
Institute of WA.   

Hon Ray Halligan:  No-one in accountancy or any law firms?   

Hon JON FORD:  In addition, Dr Rob Guthrie, Associate Professor, School of Business Law, Curtin University 
of Technology and other leading legal professionals also provided technical advice. 

Hon Ray Halligan:  What about people who are dealing with these things all the time, that is, unlisted public 
companies?  I would not expect that a great number of those you just referred to would be in that position. 

Hon JON FORD:  This boils down to an issue between points of view.  I understand that the opposition has a 
point of view.  Based on the consultation undertaken by the government and the advice it received, it decided to 
target small to medium-sized businesses. 

Hon RAY HALLIGAN:  I will place on record that I hear what the minister is saying.  The fact that the 
government did not bring forward this matter does not make it incorrect.  That is not the point.  As far as I am 
concerned, it is not a difference of opinion.  To me, it is a matter of fact.  I say again that the government has 
stated that it wishes to protect and provide for working directors of small to medium-sized companies.  I am not 
defining whether those companies are private or public.  The legislation states that public companies are 
excluded.  I suggest to the government that they are unlisted public companies that are quite small and should be 
included under the definition - should there be one - of small to medium-sized companies.  I am now told that 
that is not the case.  The government is wrong yet again.  The numbers may only be small, but they do exist.  
Legislation is supposed to look at all situations or exclude them.  In this instance I believe the government is 
incorrect.   

The definition of “earnings” under proposed subsection (1) reads - 

means wages, salary and other remuneration;   
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For the point of clarification and the public record, will the minister please advise what “other remuneration” 
means in these circumstances?   

Hon JON FORD:  I am advised that directors can be paid either by wages, salary or a fee.  When an insurer is 
trying to ascertain a claim, the insurer must be told whether the director is paid by wages, salary or other 
remuneration; for example, a fee.  From an insurance perspective, the claim can then proceed.  If there is a 
dispute, the claim goes to arbitration.  It allows the earnings to be defined by the director.   

Hon RAY HALLIGAN:  I refer again to working directors and their earnings, which means wages, salary and 
other remuneration.  Is there a problem in determining whether the director is an employee?  One expects that if 
a director is earning a wage or salary he would, by that fact alone, be considered to be an employee.  Is that a 
correct assumption?   

Hon JON FORD:  The member is right.   

Hon RAY HALLIGAN:  The definition of “working director” reads - 

in relation to a company, means a director of the company, whether or not the director would be a 
worker if this section did not apply - 

(a) who executes work for or on behalf of the company; and 

(b) whose earnings as a director of the company by whatever means are in substance for personal 
manual labour or services. 

I would appreciate some clarification of what is meant by “whatever means” and also “or services”.   

Hon JON FORD:  The following definition may assist the member: “in substance for personal manual labour or 
services” is a well-understood and widely used term in workers’ compensation matters.  It has been the subject 
of extensive judicial interpretation.  The intent is to differentiate between an amount that is paid for the provision 
of labour and services and an amount that is paid for the provision of capital matters such as use of fuel and 
provision of machinery in a contract for services; for example, a director is paid $5 000 for work up north, but 
looking at the account for that work it is apparent that he has been paid $800 for fuel expenses, $3 500 for 
provision of machinery and $700 for labour or services - all of the payment is not “in substance” for labour and 
services.  The intention in the bill is to convey that the director is in fact a “worker”.   

Hon RAY HALLIGAN:  I thank the minister for putting that on the public record.  I am sure that it will help at 
some stage; although I am not totally convinced that it will in fact be the case.   
Hon Jon Ford:  If you were making a claim, fuel expenses are not “in substance” in relation to services.   
Hon RAY HALLIGAN:  I understand that, and remuneration can include reimbursement of some of these 
expenses.  It is interesting that the minister brought the reimbursements into the definition of “services”.  
Personal manual labour is one thing; I would define it as when one rolls up one’s sleeves and picks up the shovel 
or hammer and nails.  The type of work carried out by an architect or a draftsperson, who uses pens and rulers, 
could be considered manual labour.  I was under the impression that services may include advice - consultancy.  
If a person has some expertise that is required by the company he is dealing with, he can provide those services 
for a fee.  Regardless of whether he is reimbursed for the costs associated with providing that information or 
advice under that consultancy, he will charge sufficient to reimburse himself anyway.  Whether it is itemised is 
between him and the company he is contracting to.   
Hon JON FORD:  This would be in the context of assisting in a claim.   
Hon Ray Halligan:  That is a different matter.   
Hon JON FORD:  If the insurer asks the person who is the subject of the claim what he has been receiving for 
the past five or six weeks, the answer could be, for example, $3 500.  The insurer would then ask for a 
breakdown of the services that were provided - supplying advice, writing a report or whatever - and that would 
be the working component.  Fuel would not be included.  It is to assist in that claim.   
Hon RAY HALLIGAN:  I thank the minister for that explanation.  It is very difficult for insurance companies 
to determine that a company is providing all the salaries, wages and other forms of remuneration for the purpose 
of calculating the total premium charged to the company.  Should there be a claim, although there are statutory 
amounts, common law amounts may also need to be calculated.  I accept that an injured worker’s total 
remuneration would need to be known.  The difficulty is that it could be just one figure.  If I, as a contractor, said 
I would do a job up north, such as the minister suggested, and charged a total figure, I would know full well that 
included in that figure were my airfares, petrol, hire car and expenses of that nature.  However, my total 
remuneration would still be the total.  This is the difficulty associated with providing information to insurance 
companies.  I suggest that they would be aware of people who contract in that manner and it would be up to the 
contractor to provide that information.  We are talking about incorporating contractors under the “company” 
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umbrella and defining them as working directors.  I know where the minister is coming from, and I accept what 
he has said.  I am just a little unsure about whether that would normally be included in a clause like this.  I think 
it is a separate issue.  We are talking about how to define “working director”.  It is someone, among other things, 
whose earnings are, in substance, for providing services.  That is why I want to know the types of services, 
because the phrase “personal manual labour” is included in the definition of “working director”.  That is a 
recognised term, unless I have it wrong.  I want to know exactly what the government intends by the word 
“services”.   
Hon JON FORD:  This clause will also assist somebody who is making a claim, in that the person must 
demonstrate that his earnings are, in substance, for those services.  I suppose the analogy I could use is the 
normal budgetary process in which there is operating expenditure and capital expenditure.  They are two separate 
definitions but, as in all these things, they end up in a grey area.  Services are services.  If someone is paid for a 
service and not for capital expenditure, that is what the person is paid for - a service. 
Hon ANTHONY FELS:  Continuing on from the comments of Hon Ray Halligan, the definition of working 
director in the clause is - 

“working director”, in relation to a company, means a director of the company, whether or not the 
director would be a worker if this section did not apply - 
(a) who executes work for or on behalf of the company; and 
(b) whose earnings as a director of the company by whatever means are in substance for 

personal manual labour or services. 

Would paragraph (a) not automatically apply if paragraph (b) applies? 
Hon JON FORD:  This just supplies clarity that the person is actually a worker and working for an employer, 
rather than somebody who is just sitting about collecting a profit. 
Hon ANTHONY FELS:  Will the minister please cite an example in which paragraph (b) would apply but 
paragraph (a) would not apply? 
Hon JON FORD:  It is unlikely that paragraph (a) would not apply in regard to paragraph (b), but this applies 
clarity to the definition.  I can think of the example in the resources sector of what is called a body shop.  
Somebody calls the director of a company and asks for a particular type of worker.  The worker goes off and 
does the work and a percentage of that worker’s earnings is paid directly to the director who has not actually 
done the work. 
Hon RAY HALLIGAN:  I ask this question purely for the public record: if we are to go down this path and 
accept the minister’s explanation of services, I come back to the question of whether the minister is aware of any 
definition of the phrase “personal manual labour”.  I do not believe there is a definition in the Worker’s 
Compensation and Injury Management Act or in the bill.  There may be a definition elsewhere that would clarify 
the phrase for me.  To me, the phrase would include any personal exertion. 
Hon JON FORD:  No, I am advised that it is not defined in any act.  However, it is defined in case law and 
precedents.  I will clarify that.  It is a well-recognised term in legal proceedings on these matters. 
Hon RAY HALLIGAN:  I again ask, purely for clarification for the public record: in that case, will the minister 
advise me of the breadth of the term?  As I said, I understand manual labour to be rolling up one’s sleeves.  Does 
the term “personal manual labour” include labour by consultants who provide advice only?  I do not consider 
that to be manual labour.  I just need to know whether the phrase covers all aspects.  It is similar to what we have 
already spoken about; that is, the breadth of the way in which people can undertake “work”.  That is why, on 
behalf of companies, we must define these phrases.  I just need to know whether “personal manual labour” 
covers absolutely everything.  I do not want someone coming back later and saying that it means only pick-and-
shovel work, as it was called many years ago.  The minister is probably too young to recall that. 
Hon Jon Ford:  No, I remember pick-and-shovel days. 
Hon RAY HALLIGAN:  That was the term used for all forms of manual work.  There were other forms of 
work that were not considered manual work.  I just need to know exactly what the government has in mind for 
this term in the bill. 
Hon JON FORD:  Manual labour is manual labour.  It is probably as Hon Ray Halligan defined it: pick-and-
shovel work using one’s hands.  We talked about another aspect of the clause, such as somebody writing a report 
or supplying consultancy work; that is a service.  Hon Ray Halligan and I, in our debate on the bill, would 
probably supply, unfortunately, some succour to lawyers involved in this business!  However, as I said before, 
case law has defined it through precedents.  That will change from time to time as different cases occur and set 
new precedents. 
Clause put and passed. 
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Clauses 10 to 12 put and passed. 
Clause 13:  Section 175AA inserted - 
Hon RAY HALLIGAN:  The opposition has considerable difficulty with this clause as it relates to deeming 
provisions.  Certain persons will be deemed to be workers.  Irrespective of the facts, people will be deemed.  I 
will not go into the detail about a person “W” executing work for another person “E”, other than that the 
proposed section also now includes the words “avoidance arrangement”.   
Proposed section 175AA states - 

(1) For the purposes of this section, a person (“W”) executes work for another person (“E”) under 
an avoidance arrangement . . .  

There are lots of situations in which one person can execute work on behalf of another.  When talking about 
companies, working directors and so forth, we could have our minds fixed on those areas, just as we had our 
minds fixed and we forgot about unlisted public companies.  I wonder what the situation is here.  Many 
contractors come into homes in Perth to clean the house, mow the grass and do general maintenance.  One 
person will be executing work on behalf of another.  I know we are talking about companies, but the heading 
refers to “Certain persons deemed workers”.  It has not been explained that these people may be directors of a 
company who may be deemed to be something else.  The proposed section just refers to “Certain persons 
deemed workers.”  The proposed section further states - 

(a) the work is executed under an arrangement . . .  

Admittedly, it indicates that the work is contrived.  Will this proposed section apply to anyone in the situation 
that I described doing small jobs around homes, such as handymen and the like?  Some of those handymen may 
be incorporated.  However, can the minister explain that part to me first? 

Hon JON FORD:  I will refer to a contractor or a plumber working on somebody’s home or ripping up a roof to 
get possums out, which happened to me recently.  If that contractor has many other customers - employers - for 
whom he works, then for the purpose of this act he is not defined as a worker who would be contriving.  This 
proposed section deals with a specific arrangement in which the worker, the contractor or an incorporated body 
has the sole business of dealing with the employer.  The only contract he has is with that employer.   

Hon RAY HALLIGAN:  I understand where the minister is coming from.  In his response to the second reading 
debate, he mentioned a figure of approximately 80 per cent of the work that someone might undertake with an 
employer.  We had difficulties with this deeming provision last year, in exactly these circumstances.  I do not 
deny that there will be certain instances in which people contrive to get around the legislation, but they will be in 
the minority.  In a previous life I had a lot to do with assisting people, particularly unemployed people, to 
explore self-employment as an option for income generation.  In a lot of instances these people had to start from 
scratch.  They would not go into business with a full list of work that they were going to contract to do.  More 
often than not, if it was not in the retail area, that person may contract with just one company and he may do 100 
per cent of his work with that company, because that is the job at that time and it takes all of his time.  He may 
be able to spread the work over a period and spend 50 per cent of his time with that employer and try to find 
work for the other 50 per cent of his time.  In other instances, he may decide to get the work over and done with, 
finish it off and then look for other work.  A variety of situations may occur.  It is difficult to categorise people in 
the manner suggested by this bill when they have to account for 80 per cent of their time with one company.  We 
could also ask what a working week is for a self-employed person.  It would be unfortunate if a person were 
caught up in that situation, particularly if he were genuine.  If this bill becomes law, people could be caught up in 
that situation.  A person may not have an understanding of the situation, and he will just look at the words that 
are written in the act and think that the government has created a square hole, he happens to be round, but the 
government will make him square whether he likes it or not.  That is the difficulty with this deeming provision.   

I am sure the government could find other ways to do this, but it has not, although it has had plenty of time to do 
so.  It could have picked up the few who are doing the wrong thing.  However, this proposed legislation casts the 
net far and wide and catches everyone and places them in this invidious position.  That person would then have 
to go to the contractor for whom he is working and say that he is deemed to be one of the employees and that 
employer has to pay the workers’ compensation to cover him.  That is what the government has done.  It is not 
correct.  Can the minister tell me how I am wrong?  Does this mean that this self-employed person is in fact self-
employed and must cover himself?  If he is incorporated as a company, will he have to take out workers’ 
compensation cover as an employee of that legal entity, and will anyone he does work for - even if it is for 80 
per cent of his time - whether an individual or a business, not have to cover him for workers’ compensation?  I 
would like the minister to explain that. 

Hon JON FORD:  The government agrees with the honourable member.  That is why it included the provisions 
in proposed subsection (1)(c)(i) and (ii).  The provision of 80 per cent that I mentioned in my response to the 
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second reading debate was something that the commonwealth sought regarding the Australian Taxation Office.  
It is not a definition that we seek.  That is how the commonwealth deemed it.  The proposed subsection states - 

(i) W executes work principally for E on behalf of a company of which W is an employee or 
director (the “company”); and 

(ii) the work is directly a part or process in the trade or business of E. 

In retail, if a person or business has supplied to a company for a service, but he is seeking other work, he is 
responsible for his business.  This relates only to a contrived arrangement.   

Sitting suspended from 6.01 to 7.30 pm 

Hon RAY HALLIGAN:  Proposed section 175AA(1)(b) states - 

the arrangement was entered into on or after the coming into operation of section 13 of the Workers’ 
Compensation Legislation Amendment Act 2005; 

Will the minister advise me where I can find section 13? 

Hon JON FORD:  This clause will become section 13. 

Hon RAY HALLIGAN:  I am sorry, this is clause 13.  The section is 175AA. 

Hon JON FORD:  When it is enacted, it will become section 13. 

Hon RAY HALLIGAN:  Proposed section 175AA(2) states - 

Unless the arrangement is, or is of a class of arrangements, prescribed by the regulations . . . 

We are understandably concerned about avoidance agreements.  Obviously there will be some exemptions unless 
the arrangement is, or is a class of arrangements, prescribe by regulation.  The difficulty, as always, lies in 
knowing what is likely to be in those regulations.  Again we have been asked to support the passage of 
legislation through this Parliament without knowing exactly what it could mean to the people affected by it.  We 
will know that only once the regulations have been provided to us and have been tabled in this house.  That is a 
concern to the opposition.  When does the minister believe those regulations will be set in place? 

Hon JON FORD:  There is no intention to have regulations.  This is a safety provision that enables regulations 
to be made, as the member suggested, to exclude certain arrangements or classes of arrangements from being 
considered contrived and captured by this proposed section.  There is no intention to prescribe regulations. 

Hon RAY HALLIGAN:  When I mentioned my concerns about deemed workers, the minister suggested that he 
agreed with my summation of the situation.  If I recall correctly, he said also that proposed subsection (1)(a) and 
(c) would specifically protect legitimate self-employed persons who had entered into a contract with just one 
business for the majority of their work at a given time.  Proposed subsection (1)(a) refers to an avoidance 
arrangement if the work is contrived to enable certain things to happen.  Obviously that places those types of 
arrangements in a particular category.  Proposed subsection (1)(b) relates to arrangements that were entered into 
on or after this bill is enacted and proposed paragraph (c) refers to an avoidance arrangement if certain things 
happen while the arrangement is in effect.  Proposed subsection (1) states - 

For the purposes of this section, a person (“W”) executes work for another person (“E”) under an 
avoidance arrangement if - 

. . .  

(c) while the arrangement is in effect - 

certain things happen.  Presumably the arrangement means the avoidance arrangement.  I do not believe that 
proposed subsection (1)(c) will exclude the situation I referred to earlier about people who have started a 
business and have been contracted to a single employer for the great majority of their business.  It matters not 
when it is the greater majority; it is the only contract they have.  The minister gave me the impression that he 
agreed with me that people in that situation should not be caught by this clause.  However, I cannot see any 
wording under proposed subsection (1)(a), (b) or (c) to bring that into effect.  Will the minister explain that in 
more detail? 

Hon JON FORD:  Under proposed subsection (2)(a) and (b), there is a qualification that deals with that specific 
issue.  It is a qualifying statement.  Proposed subsection (2)(a) states explicitly that before executing work under 
the arrangement, the worker was another person’s worker and provided substantially similar services.  That helps 
to define a contrived situation.  Proposed paragraph (b) states that the person intimated before the arrangement 
was entered into that the person was unwilling to enter into an arrangement for the provision of substantially 
similar services that would have resulted in the worker being the person’s worker under this act.  Proposed 
subsection (2)(a) and (b) is a further qualification. 
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Hon RAY HALLIGAN:  I accept what the minister says.  Unfortunately, he has already stated that there will be 
no regulations.  Therefore, that “out”, if I can put it that way, that persons might have had under proposed 
subsection (2)(a) and (b) will not exist, because the minister has said that there will be no regulations.  Therefore, 
the minister has not provided for, anticipated or identified a particular class of the type that I have been 
explaining.  The minister is now saying that if we so wish, we can regulate to exclude them, but he has already 
admitted that there will be no regulations.  Therefore, although the escape clause, if I can call it that, may be in 
the legislation, it is not effective and cannot be effective until such time as this government brings down 
regulations - regulations that the minister has admitted will not exist.  Therefore, that protection is not in the 
legislation.  If I have understood the minister incorrectly, I would appreciate the minister providing me with an 
explanation. 

Hon JON FORD:  No, I am sorry, the member has misunderstood me.  The intention is that there will be no 
regulations at this stage.  However, if in the future there is a problem with what we believe defines a contrived 
arrangement, we can rectify that by regulation.  Proposed subsection (1) describes a contrived situation.  
Proposed subsection (2) gives the qualifying arrangement.  Hon Ray Halligan gave an example.  Somebody in 
the retail sector may be in business on his own behalf, and he may have one principal customer. 
Hon Ray Halligan:  I said not in the retail sector, so he would have to be in the trades - a tradesperson.  If a 
person were in the retail sector, he would have many customers. 
Hon JON FORD:  Okay.  The same thing would apply.  A person who is in business on his own behalf may be 
supplying services to a company.  He will register his business as a company.  He may advertise for business and 
enter into a contract.  It so happens that 80 or 90 per cent of his business is with one person - he is lucky.  It 
happens to be a goldmine.  Therefore, he puts his effort into that and develops that as a business.  That is not a 
contrived arrangement under the definition in the act because, under proposed subsection (2)(a), before 
executing work under the arrangement, W was not E’s worker and did not provide substantially similar services.  
This is a person who has just gone into business.  Proposed subsection (2)(b) states - 

although the circumstances described in paragraph (a) did not exist before W executes work under the 
arrangement, E intimated, before the arrangement was entered into, that E was unwilling to enter into an 
arrangement for the provision of substantially similar services that would have resulted in W being E’s 
worker. 

I suppose that means that a person may turn up to work and the other person may say, “Right, troops, we’ve got 
a fantastic new deal for you.  We’re going to make you all redundant.  We’ll give you all a nice little redundancy 
payment, and then we’ll bring you all back.  You can all come back into the same job but under a contractual 
arrangement, and we’ll be your sole customer.”  That is a contrived situation.  The person will say, “I didn’t 
actually want to enter into this arrangement, but it left me with no choice.”  That is a very different situation.  
Hon Ray Halligan mentioned this in his second reading contribution.  I can think of an example in which a 
company is going through a major restructure.  A section of the work force may be made redundant or decide to 
leave.  Of their own volition, they may set themselves up in a company and then go back and provide services to 
that company.  They had a choice.  They made that choice, and came back and supplied services to that 
company.  I have seen examples of that with resource companies up north.  Inevitably, a company will have 
expanded and taken on a broad range of customers.  However, for a number of years it had only one customer.  I 
believe that explains the situation.   
We want to have the ability to make regulations in cases in which there is an unforeseen circumstance.  If the 
government of the day sees a problem with the definition and needs to rectify it, there is a fall-back to rectify that 
by regulation and to make the change quickly, so that whoever is affected does not have to wait for the 
completion of the lengthy procedure of bringing legislation into the Parliament and getting it passed through all 
stages.  It can be done by regulation.  It is just a safety check. 
Hon RAY HALLIGAN:  I understand that and hear what the minister is saying.  However, proposed subsection 
(2) provides for a definition of a contrived circumstance.  The regulations provide the exclusion, and there will 
be no regulations.  I am suggesting to the government that it has not thought this through.  It is just playing it by 
ear. 
Hon Jon Ford:  No. 
Hon RAY HALLIGAN:  That is what the minister has said.  He has said that “the regulations are there if”.  He 
has not brought in regulations and said, “We have identified these circumstances.”  That is not the government’s 
intent, so it will wait until after the event.  The government cannot be convinced.  However, I will go on from 
that.  Proposed subsection (3) states - 

A person may apply to an arbitrator for a determination as to whether a person was, at a particular time 
or during a particular period, executing work for another person under an avoidance arrangement. 
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Which person - a person, any person, not a person involved in the contract?  It could be anyone.  It could be an 
outsider, a union official or anyone who looks on and says, “Hang on.  I think there’s an avoidance arrangement 
here.  I want to do something about it.”  Is that in fact the case? 

Hon JON FORD:  Under proposed subsection (3), a person is in fact W or E.   

Hon RAY HALLIGAN:  It might have been better if the government had rendered it that way.  A person asked 
to adjudicate on the wording will not be able to read the government’s mind.  There is no definition of “a 
person”.  Who is “an arbitrator”.  When I look at the Workers’ Compensation and Injury Management Act 
1981 - that is the act that is being amended - “arbitrator” means an officer of WorkCover WA approved under 
section 286(2) as an arbitrator.  Section 286 of the act has three subsections.  Why is only one subsection 
identified in the definition of “arbitrator”?   

Hon JON FORD:  Section 286(3) reads -  
A person cannot be approved as an arbitrator unless the person is a legal practitioner.  

Arbitrators are legal practitioners independently appointed to resolve workers’ compensation related disputes.  
There will be no set criteria, as each case will be individually assessed.  Appeal rights on questions of law will be 
heard by the commissioner, who is a District Court judge.  That will come into effect on 14 November, when 
amendments to the Workers’ Compensation Reform Act take effect.   

Hon RAY HALLIGAN:  The definition refers to section 286(2), not section 286(3).  I cannot understand why it 
does not refer to section 286, which includes the three subsections.  It reads -  

(1) Arbitrators are to be officers of WorkCover WA. 

(2) A person is not to become an arbitrator without the approval of the Minister. 

(3) A person cannot be approved as an arbitrator unless the person is a legal practitioner. 

Under clause 5 of the blue bill, “arbitrator” -  

means an officer of WorkCover WA approved under section 286(2) as an arbitrator.  

Why is it included there when it is already included in section 286?  Is it because it goes on to read “approved 
under section 286(2)”?  I am not a lawyer.  However, the definition in the blue bill refers to section 286(2) of the 
act.  Section 286(2) states that a person cannot become an arbitrator without the approval of the minister.  
Because the definition already states that an arbitrator has to be an officer of WorkCover, the only thing 
excluded is the part about a person being a legal practitioner.  Does that mean that the minister can appoint 
anyone from WorkCover who is not a legal practitioner?   

Hon JON FORD:  No.  Before a person becomes an arbitrator, he or she must meet the three criteria defined in 
section 286 of the act, which reads -  

(1) Arbitrators are to be officers of WorkCover WA. 

(2) A person is not to become an arbitrator without the approval of the Minister. 

(3) A person cannot be approved as an arbitrator -  

The member can insert the words “by the minister” -  

unless the person is a legal practitioner. 

Hon RAY HALLIGAN:  The definition does not state that; it reads entirely differently and refers to a specific 
subsection.  Does that mean that the definition is incorrect?  In fact, the definition should read that an arbitrator 
is a person approved under section 286.  That is all that is required, because that would cover the three criteria 
outlined in the act.  Subsection (1), which refers to an officer of WorkCover, was brought in last year.  Why 
repeat it?  The definition in the blue bill reads “approved under section 286(2)”.  It does not refer to the other 
subsections.  Either the government is broadening the definition - I suggest incorrectly - or the definition of 
“arbitrator” in the act is wrong.   

Hon JON FORD:  With all due respect to Hon Ray Halligan, we are not referring to the Workers’ 
Compensation Legislation Amendment Bill 2005.  This discussion is about the definition contained in the act.  I 
cannot see an amendment in the bill that deals with the definition of “arbitrator”.   
Hon RAY HALLIGAN:  The Workers’ Compensation Legislation Amendment Bill 2005 seeks to amend the 
Workers’ Compensation and Injury Management Act 1981.  If amendments are made to that act, which refers to 
the definition of an “arbitrator”, where will I find out about an arbitrator?  By referring to the definition.  When I 
look at the definition, that is what I read.  Please explain where I am wrong.   
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Hon JON FORD:  This amendment bill does not seek to amend the definition of an “arbitrator”.  That definition 
has already been approved by Parliament.   
Hon Ray Halligan:  Correct; I agree with that.  
Hon JON FORD:  This bill does not attempt to define “arbitrator”.  
Hon RAY HALLIGAN:  I know that the bill does not; however, because the bill will amend the act, if a person 
needs to know the definition of an “arbitrator”, he or she will refer to the definition in the act.  I am not denying 
that the definition is not in the bill.  I am referring to something that was agreed to previously.  This is something 
I noticed when I looked at proposed subsection 175AA(3), which reads -  

A person may apply to an arbitrator for a determination as to whether a person was, at a particular time 
or during a particular period, executing work for another person under an avoidance arrangement.   

The first thing that came to my mind after reading that was: who is an arbitrator?  Where would I go to find out?  
The definition is not in the bill - that I understand.  I would go to the blue bill, which defines an “arbitrator”.  
However, it refers only to section 286(2).  It uses only one of three criteria as set out in the act.  Does that mean 
that, by that definition, the use of the word “arbitrator” in the bill allows the minister to appoint someone from 
WorkCover WA who does not have legal qualifications?  If so, then to my mind that would mean that the 
definition is incorrectly worded.  It will require some adjudication.  I do not know who would adjudicate.  The 
definition in the act reads - 

“arbitrator” means an officer of WorkCover WA approved under section 286(2) as an arbitrator;  
It does not say all of section 286.  Are we to make assumptions?  Is that what this is all about?  Do we say that 
subsection (2) is in the act but it is not really meant to be there, so all three subsections should be taken into 
consideration?  I need to know how it should apply?  My concern is that if this proposed section is read literally, 
the minister will be in a position to appoint an officer of WorkCover WA who may not be a legal practitioner.  

Hon JON FORD:  I agree with the member; I now get the point he is making.  I am sorry about the confusion.  
It appears that the Workers’ Compensation and Injury Management Act 1981 refers to section 286(2), which 
defines an arbitrator.  As I said to my adviser, I would have drafted it to the effect that it is defined according to 
section 286.  Under the act, an arbitrator must satisfy sections 286(1) to (3).  The minister cannot approve 
anyone he wants to approve.  The arbitrators must be officers of WorkCover, be legal practitioners and have the 
approval of the minister.  

Hon Ray Halligan:  Do you agree that the definition could be better worded?   

Hon JON FORD:  I take the member’s point.  As I said, if I had been drafting the definition, I would have used 
the words “as defined by section 286”.  

Hon RAY HALLIGAN:  Proposed subsection (7) reads - 

E or any person on behalf of E, or an insurer of E or any person on its behalf, must not, directly or 
indirectly, take or receive any money or indemnity from the company or W in respect of any liability of 
E or the company to pay compensation in respect of W under this Act.  

Here we go again!  Will the minister please give me an example of what is meant by “in respect of any 
liability”?   

Hon JON FORD:  This is to accommodate a situation in which W seeks compensation from E, compensation is 
awarded and E attempts to recover those costs from W or its company.  

Hon RAY HALLIGAN:  Thank you minister; I am sure there are many other examples of like nature but we 
will not go into them now.  As I said before, the opposition has considerable concerns with proposed section 
175AA and will vote against it.  

Question put and a division taken with the following result -  
Ayes (14) 

Hon Vincent Catania Hon Sue Ellery Hon Sheila Mills Hon Giz Watson 
Hon Kim Chance Hon Jon Ford Hon Louise Pratt Hon Matt Benson-Lidholm 
(Teller) 
Hon Ed Dermer Hon Graham Giffard Hon Ljiljanna Ravlich  
Hon Kate Doust Hon Paul Llewellyn Hon Sally Talbot  
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Noes (13) 

Hon Ken Baston Hon Nigel Hallett Hon Simon O’Brien Hon Bruce Donaldson 
(Teller) 
Hon George Cash Hon Ray Halligan Hon Margaret Rowe  
Hon Peter Collier Hon Barry House Hon Barbara Scott  
Hon Murray Criddle Hon Robyn McSweeney Hon Donna Taylor  

 

            

Pairs 

 Hon Adele Farina Hon Norman Moore 
 Hon Ken Travers Hon Anthony Fels 
 Hon Shelley Archer Hon Helen Morton 

Clause thus passed. 

Clauses 14 to 32 put and passed.  

Title put and passed. 
Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

HON JON FORD (Mining and Pastoral - Minister for Fisheries) [8.10 pm]:  I move - 

That the bill be now read a third time. 

HON RAY HALLIGAN (North Metropolitan) [8.11 pm]:  I reiterate that members on this side of the chamber 
have some concerns with what the government has done.  We do not believe that sufficient thought has been 
given to the legislation.  It was obvious that the legislation we dealt with last year would be deficient.  As I said 
before, last year we put forward arguments in the other chamber to explain what might go wrong with that 
legislation, but the government ignored that advice and has now had to introduce further amendments through 
this bill.  I believe that I demonstrated that some deficiencies still exist within the amendments we are dealing 
with, so it is highly likely that further amendments will be needed in the future.  In addition, I hope that the 
government will give consideration to the regulations that it believes are not currently required.  If it had any 
experience with small business, it would be able to anticipate the likely requirements and would not wait until 
after the event.  All too often the government is reactive to circumstances; people are in difficult situations but 
must wait for legislation to go through this place or for regulations to be written and gazetted.  That is a most 
unfortunate situation.   
The government should have gone further afield in consulting stakeholders.  Again, it was a matter of not 
knowing what it was looking for and therefore not knowing whom to include in the list of stakeholders.  
Experienced people would have had an idea and ensured that stakeholders were involved to cover potentially 
contentious areas.  That was not the case and has not been the case with much of the legislation that has come 
into this place.  That is why so many amendments to the act have been required.   

I have expressed the concerns of members on this side of the chamber on this legislation.  We are in agreement 
with the parts of the bill that will assist workers who are caught in a situation which is not of their own doing but 
which has been brought on them, to some extent, by the government.  The government is now trying to 
overcome that problem.  Now that the bill will pass through both houses, I am sure that the legislation will be in 
place by 14 November for individuals in need.  Of course, that is important.  That is the part of the legislation 
with which members on this side of the chamber agree.  However, we still have grave concerns with proposed 
section 175AA, which is a deeming section, particularly with its operation, whether it can be effective and 
whether it will assist those who require assistance.   

Question put and passed. 

Bill read a third time and passed. 
 


